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I. INTRODUCTION
In November 2013, the Commodity Fu-

tures Trading Commission (“CFTC” or 
“Commission”) issued new proposed rules 
to implement the speculative position limits 
and position aggregation provisions of the 
Dodd-Frank Act1 (collectively referred to 
herein as the “New Limits Proposal”).2 This 
came after the U.S. District Court for the 
District of Columbia vacated the CFTC’s 
first set of post-Dodd-Frank position lim-
its rules3 (the “Vacated Limits Rules”)4 and 
remanded the matter to the Commission. 
The New Limits Proposal closely tracks 
the Vacated Limits Rules, but in some key 
areas discussed below, the Commission has 
proposed changes to the now-vacated posi-
tion limits regime that it recently adopted.5 

Like the Vacated Limits Rules, though, 
the New Limits Proposal represents a radi-
cal departure from the CFTC’s past posi-
tion limits precedents in several respects. In 
some instances, the New Limits Proposal 
acknowledges the change in course and at-
tributes it to the dictates of Dodd-Frank. 
In other instances, it is relatively silent in 
this regard. And in still others, the New 

Limits Proposal suggests that it is adhering 
to Commission precedent, although close 
scrutiny reveals that not to be the case. 

This article will focus on the latter cat-
egory. After first providing a general over-
view of the New Limits Proposal (and a 
recent CFTC staff Roundtable), the ar-
ticle will consider two issues on which 
the CFTC’s precedents do not support the 
claim of historical consistency asserted in 
the New Limits Proposal. Specifically, in 
its approach to non-spot month position 
limits and position aggregation, the New 
Limits Proposal is neither consistent with, 
nor supported by, CFTC precedent. It is, in-
stead, a break with the Commission’s past. 
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II. OVERVIEW OF NEW LIMITS 
PROPOSAL

The New Limits Proposal would establish specu-
lative position limits for the same 28 core referenced 
futures contracts (“CRFCs”) on physical commodi-
ties,6 and their “economically equivalent” swaps, 
that were covered by the Vacated Limits Rules. The 
CRFCs and their economic equivalents (excluding 
guarantees of swaps, basis contracts, and commod-
ity index contracts) are referred to collectively as 
“referenced contracts.” A swap would be consid-
ered economically equivalent to a CRFC if it is: 1) 
a “look-alike” contract (i.e., it settles off a CRFC 
based on the same underlying commodity for the 
same delivery location; 2) a contract with a refer-
ence price based on only the combination of at least 
one referenced contract price and one or more prices 
in the same or substantially the same commodity 
(provided that such a contract is not a locational 
basis swap); 3) an inter-commodity spread contract 
with two reference price components, one or both 
of which is based on a referenced contract; or 4) 
priced at a fixed differential to a CRFC.7 Any mar-
ket participant transacting in any referenced con-
tract–whether or not it is registered with the CFTC, 
and whether it is a financial entity or an end-user–
would have to abide by the limits established for 
such contracts in the New Limits Proposal.

A complete recitation of all the elements of the 
New Limits Proposal is beyond the scope of this ar-
ticle. A summary of some of the key elements is set 
forth below.8 

1. Spot-Month Limits
The New Limits Proposal would impose specu-

lative position limits for the spot month, which it 
would define differently for physical-delivery and 
cash-settled contracts. The spot month does not 
refer to a particular month of time. For physical-
delivery contracts (and cash-settled swaps or futures 
linked to them) the spot month is defined as the peri-
od from the close of trading the day before delivery 
notices can be issued, running until that particular 
contract is no longer listed for trading or available 
for transfer (as through an exchange-for-physical 
transaction).9 For cash-settled contracts, the spot 
month is defined as the period starting with the ear-
lier of either the beginning of the period in which the 
underlying cash-settlement price on the contract is 
calculated or the close of trading on the day preced-
ing the third-to-last trading day, and ending when 

the contract cash-settlement price is determined and 
published.10 

The New Limits Proposal generally proposes to 
continue the Commission’s historical approach of 
setting spot-month limit levels at a percentage of es-
timated deliverable supply. It would establish initial 
spot-month limits at existing exchange levels, and 
then fix new spot-month limits every two years at a 
level no greater than 25% of estimated deliverable 
supply based on data provided by exchanges and 
swap execution facilities (“SEFs”) that list the ap-
plicable contracts.11 

Several comment letters have argued that be-
cause the current estimates have not been updated 
for many years, they likely under-estimate deliver-
able supply and thereby would result in spot-month 
limits that are lower than appropriate. The CME 
Group (“CME”) has provided the CFTC with more 
current deliverable supply estimates, which would 
yield higher spot-month limits than those proposed 
in the New Limits Proposal. The Commission is 
considering applying the 25% formula to these new 
deliverable supply estimates if it verifies that the 
estimates are reasonable, and has requested public 
comment on this alternative.12 

The New Limits Proposal would treat the limits 
for physical-delivery and cash-settled referenced 
contracts separately, so a trader could hold a posi-
tion at the maximum level allowed for the physical-
delivery contract, and for applicable cash-settled 
futures and swaps, without exceeding the limits. 
However, a trader would not be able to net across 
physical-delivery and cash-settled contracts in the 
spot month.13 

Notably, the New Limits Proposal includes an 
exemption for a trader who holds a position exclu-
sively in cash-settled contracts in the spot month. 
Under this proposed “conditional spot-month limit 
exemption,” which applies to all cash-settled refer-
enced contracts, a trader could hold a spot-month 
position in a cash-settled contract of up to five 
times (i.e., 125% of) the cash-settled limit, provided 
that the trader does not hold or control any posi-
tion in the spot-month physical-delivery referenced 
contract in the same commodity. This would be a 
change from the Vacated Limits Rules, which pro-
vided an expanded spot-month limit only for ref-
erenced contracts in natural gas.14 Thus, the New 
Limits Proposal would impose looser position lim-
its on cash-settled referenced contracts in the spot 
month relative to the spot-month limits for physical-
delivery referenced contracts. 

CONTINUED FROM PAGE 1
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2. Non-Spot Month Limits 
The New Limits Proposal would set position lim-

its on contracts that are traded outside of the spot 
month as well (i.e., limits applied to positions in a 
single contract month, or to positions in all contract 
months combined). Under the New Limits Proposal, 
non-spot month position limits would be set at 10% 
of the estimated average open interest on the first 
25,000 referenced contracts and a marginal increase 
of 2.5% of the open interest thereafter.15 

The initial non-spot month limits would be based 
on open interest for calendar years 2011 and 2012 
in futures, options thereon, and swaps that are sig-
nificant price discovery contracts traded on exempt 
commercial markets.16 No less frequently than ev-
ery two years thereafter, the Commission would ap-
ply the same 10, 2.5% open interest formula to fix 
non-spot month limits based on data in futures and 
swaps reported by exchanges and SEFs.17 

Today, exchanges have adopted, with CFTC ap-
proval, “position accountability” in lieu of posi-
tion limits for non-spot months in certain physical 
commodity contracts. Position accountability rules 
generally require a trader holding a certain number 
of outstanding contracts to report the nature of the 
position, its trading strategy, and hedging informa-
tion to the exchange upon request. Accountability 
levels are not hard limits, but rather triggers that 
bring the trader’s position to the attention of the ex-
change, which enables the exchange to then exercise 
greater scrutiny and control over the trader.18 Under 
the New Limits Proposal, position accountability 
would no longer be permitted with regard to the 
non-spot months of physical commodity referenced 
contracts that are subject to CFTC position limits.

3. Exemptions
The New Limits Proposal includes several exemp-

tions that, if their conditions are satisfied, would 
permit a trader to exceed an otherwise applicable 
position limit. These exemptions, the most impor-
tant being the exemption for bona fide hedging, are 
discussed below.

a. Bona Fide Hedging
Bona fide hedge positions are not “speculative” 

positions and, therefore, are not subject to specula-
tive position limits. Since 1977, the Commission has 
defined bona fide hedging transactions and positions 
in CFTC rule 1.3(z).19 The New Limits Proposal 
would remove rule 1.3(z) and replace it with a new 
definition of the term “bona fide hedging position.” 

At a minimum, to qualify as a bona fide hedging 
position under the New Limits Proposal, a position 
would have to be: 1) for the purpose of offsetting 
price risks incidental to commercial cash operations 
(the “incidental test”); and 2) established and liq-
uidated in an orderly manner in accordance with 
sound commercial practices (the “orderly trading 
requirement”).20 Hedges in a physical commodity 
would have to meet three additional conditions as 
well. The position would have to: 1) represent a sub-
stitute for transactions made or to be made or posi-
tions taken or to be taken at a later time in a physical 
marketing channel (the “temporary substitute” test); 
2) be economically appropriate to the reduction of 
risks (the “economically appropriate” test); and 3) 
arise from the potential change in value of assets, 
liabilities, or services (the “change in value” require-
ment). Significantly, the position also would have to 
be enumerated in the “bona fide hedging position” 
definition.21 

The New Limits Proposal would recognize as 
bona fide a swap executed opposite a counterparty 
for which the transaction qualifies as a bona fide 
hedge position, to the extent it is offset by positions 
in referenced contracts. The positions entered into 
to hedge the “pass-through swap” also would be 
considered bona fide hedging positions.22 

The definition of a bona fide hedging position in 
the New Limits Proposal generally tracks the struc-
ture of CEA section 4a(c)(2),23 which was enacted as 
part of Dodd-Frank. The New Limits Proposal states 
that the Commission interprets section 4a(c)(2) as 
a direction by Congress to narrow the definition of 
bona fide hedging position for physical commodi-
ties from that set forth in current CFTC rule 1.3(z).24 
It does not attempt to reconcile this interpretation 
with the broad mandate of CEA section 4a(c)(1),25 
which was not changed by Dodd-Frank, to “permit 
producers, purchasers, sellers, middlemen, and users 
of a commodity or a product derived therefrom to 
hedge their legitimate anticipated business needs for 
that period of time into the future …”

The New Limits Proposal narrows the scope of 
bona fide hedging for physical commodities in sev-
eral ways. For starters, it does so explicitly through 
the temporary substitute test, where the New Lim-
its Proposal finds significance in the fact that CEA 
section 4a(c)(2)(A)(i) does not include the adverb 
“normally” (which is present in current CFTC rule 
1.3(z)) to modify the phrase “represents a substitute 
for transactions made or to be made or positions 
taken or to be taken at a later time in a physical mar-
keting channel.”26 A consequence of this narrowed 
interpretation of bona fide hedging is to eliminate 
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swap risk management exemptions with respect to 
offsets of risks from financial products that do not 
represent substitutes for transactions or positions in 
a physical marketing channel; CFTC staff histori-
cally had provided such exemptions, subject to spe-
cific conditions.27

Some comment letters maintained that the New 
Limits Proposal further narrows the realm of bona 
fide hedging through the economically appropriate 
test. This concern stems from the statements in the 
New Limits Proposal that for a position to be eco-
nomically appropriate and thus eligible for a bona 
fide hedge exemption: 1) “the enterprise generally 
should take into account all inventory or prod-
ucts that the enterprise owns or controls, or has 
contracted for purchase or sale at a fixed price;”28 
and 2) “entities required to aggregate accounts or 
positions” shall be considered “to be the same per-
son when determining whether they are eligible for 
a bona fide hedging position exemption.”29 These 
statements suggested to some commenters that the 
Commission may be reading the reference in CEA 
section 4a(c)(2)(A)(ii) to being economically appro-
priate to the reduction of risks of a “commercial en-
terprise” as requiring that a bona fide hedge manage 
commodity price exposures at the level of aggregat-
ed affiliates—and that bona fide hedging does not 
encompass common commercial hedging practices 
that manage risk at more granular levels.

In addition, as noted above, to qualify for a bona 
fide hedge exemption under the New Limits Pro-
posal, a position in a physical commodity would 
have to be enumerated in the new definition of a 
“bona fide hedging position.”30 To be sure, these 
include some positions that are not enumerated in 
current CFTC rule 1.3(z), such as where the cash 
position underlying the bona fide hedging position 
represents: 1) unfilled anticipated requirements for 
resale by a utility; 2) anticipated royalties; or 3) ser-
vices.31 In other respects, however, the list of enu-
merated bona fide hedging positions:32 1) narrows 
the enumerated transactions set forth in current rule 
1.3(z); 2) is narrower than the list that the CFTC 
adopted in the Vacated Limits Rules; and 3) does 
not include certain physical commodity price risk-
reducing transactions entered into by commercial 
market participants. 

First, the list of enumerated bona fide hedging 
positions in the New Limits Proposal is narrow-
er than that in current CFTC rule 1.3(z)(2) with 
respect to cross-commodity hedges. Current rule 
1.3(z)(2)(iv) includes as bona fide hedging those 
futures transactions that are offset other than by 
the same quantity of the same cash commodity 

provided, among other things, that the fluctua-
tions in value of the position for future delivery are 
substantially related to the fluctuations in value of 
the actual or anticipated cash position. The New 
Limits Proposal also includes a cross-commodity 
hedge as an enumerated bona fide hedging posi-
tion based on a “substantially related” test, but 
the non-exclusive safe harbor that it proposes for 
cross-commodity hedges includes, in addition to a 
qualitative factor, a quantitative factor that is not 
included in rule 1.3(z)(2)(iv).33 This quantitative 
factor (requiring a correlation of at least 0.80 for at 
least 36 months) would set a high bar that would 
be difficult for many existing cross-commodity 
hedges to satisfy. Under the New Limits Proposal, 
a cross-commodity hedge that does not satisfy both 
factors of its “substantially related” test would be 
presumed not to be a bona fide hedging position. 
Such a hedge, therefore, could be exempted from 
position limits only through the time-consuming 
Commission exemptive or staff interpretative pro-
cess described below.34

Second, the list of enumerated bona fide hedg-
ing positions in the New Limits Proposal in some 
respects is more restrictive than the list the Com-
mission adopted in the Vacated Limits Rules. The 
Vacated Limits Rules included “anticipatory mer-
chandising” on its list of enumerated bona fide 
hedge transactions, but the New Limits Proposal 
does not.35 More particularly, the New Limits Pro-
posal does not re-propose the enumerated bona fide 
hedge for unfilled storage capacity as an anticipated 
merchandising hedge that was in the Vacated Limits 
Rules. That exemption would have permitted a per-
son to establish as a bona fide hedge offsetting sales 
and purchases of commodity derivative contracts 
that do not exceed in quantity the amount of the 
same cash commodity anticipated to be merchan-
dised.36

Third, the list of enumerated bona fide hedging 
positions in the New Limits Proposal does not in-
clude certain physical hedging practices that are 
common among commercial entities. For example, 
the New Limits Proposal would find the following 
(among others) to not be bona fide hedging: 1) a 
referenced contract used to hedge a physical trans-
action that is subject to ongoing, good-faith negotia-
tions and that the hedging party reasonably expects 
to conclude (e.g., while waiting for legal approvals); 
and 2) a referenced contract used to hedge exposure 
to market volatility associated with binding and ir-
revocable bids or offers.37 

Even where a trader could qualify for a bona fide 
hedge exemption, the New Limits Proposal would 
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not recognize some of those exemptions during the 
lesser of the last five days of trading or the time pe-
riod for the spot month in a physical-delivery (but 
not a cash-settled) contract. This “five-day” rule 
applies, for example, to common risk-reducing 
practices that would be eligible for bona fide hedge 
exemptions as cross-commodity hedges, hedges of 
unfilled anticipated requirements and unsold antici-
pated production, hedges of anticipated royalties or 
services, and pass-through swap offsets.38 

Finally, the New Limits Proposal would eliminate 
the explicit recognition of non-enumerated bona 
fide hedge exemptions set forth in current CFTC 
rule 1.3(z)(3). It would provide a means for market 
participants to receive position limit exemptions for 
non-enumerated hedging positions, but it would re-
quire the issuance of a Commission exemptive order 
(after a time-consuming public notice and comment 
period) or a staff interpretative letter.39 And unlike 
the streamlined 30-day CFTC review process for 
obtaining non-enumerated hedge exemptions under 
current CFTC rule 1.4740 (which, like rule 1.3(z), 
would be removed under the New Limits Proposal), 
the New Limits Proposal would provide no time 
limit on the CFTC’s or staff’s consideration of a re-
quest for an exemptive order or interpretative letter.

b. Other Exemptions
In addition to the bona fide hedging and con-

ditional spot-month limit exemptions discussed 
above, the New Limits Proposal would provide ad-
ditional exemptions from the CFTC’s position limits 
for: 1) certain market participants in certain finan-
cial distress scenarios, where it may be beneficial for 
a financially sound entity to take on the positions 
(and corresponding risk) of a less stable market par-
ticipant;41 2) swaps entered into prior to the date 
of enactment of Dodd-Frank on July 21, 2010 (the 
terms of which had not expired as of that date) and 
swaps entered into during the period commencing 
July 22, 2010 and ending 60 days after the publi-
cation of final position limits rules in the Federal 
Register;42 and 3) pre-existing positions in futures 
and options on futures acquired in good faith, but 
this exemption is available only for purposes of non-
spot month limits, and is unavailable if the trader 
subsequently increases its position in the applicable 
contract.43

4. Trading Platforms
The New Limits Proposal would set out require-

ments and acceptable practices for designated con-

tract markets (“DCMs,” i.e., exchanges) and SEFs 
that are trading platforms with respect to position 
limits for the contracts that would be subject to the 
CFTC’s position limits, as well as all other listed 
contracts. For example, DCMs and SEFs would be 
permitted to grant exemptions, among other things, 
for certain intramarket and intermarket spread posi-
tions.44 

For contracts that are not subject to the CFTC’s 
position limits, DCMs and SEFs also would be 
permitted, among other things, to adopt account-
ability levels in lieu of positions limits under certain 
circumstances. Significantly, though, DCMs and 
SEFs would have to use the same bona fide hedging 
definition, and follow the same position aggregation 
rules, as those that are adopted by the CFTC.45

5. Commodity Trade Options
The New Limits Proposal, like the Vacated Lim-

its Rules, would for the first time apply speculative 
position limits to commodity trade options. In nei-
ther release, though, did the Commission discuss 
how subjecting physical supply option contracts to 
position limits would be feasible. The New Limits 
Proposal, though, specifically requests public com-
ment on the issue of whether trade options should 
be exempted from the proposed position limits and 
on several related questions.46

6. Cross-Border Application
The CFTC’s Cross-Border Interpretive Guidance, 

issued in July 2013, stated that the CFTC interprets 
its position limits authority to apply “regardless of 
a counterparty’s status (U.S. person or not).”47 The 
New Limits Proposal does not further address the 
cross-border application of position limits, or the 
complexities that the CFTC’s approach will present 
to compliance by global enterprises.

7. Aggregation of Positions
The New Limits Proposal would require market 

participants to aggregate positions in all accounts 
where they control trading, and across all accounts 
in which they have a 10% or greater ownership or 
equity interest. This aggregation requirement also 
would extend to an ownership interest in a separate 
owned entity, as the New Limits Proposal states the 
Commission’s belief that “ownership of an entity is 
an appropriate criteria for aggregation of that en-
tity’s positions.”48 This means that a trader would 
have to aggregate not only the positions in accounts 
that it owns or controls, but if it has a 10% or great-
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er ownership interest in another entity, it would 
have to aggregate the positions of the owned entity 
as well. 

The New Limits Proposal allows for certain ex-
emptions to this aggregation requirement. Two of 
the more important exemptions, for certain minor-
ity/majority owned entities and for independent 
account controllers, are discussed below.49 Note, 
though, that no aggregation exemption is available 
for traders that hold or control the trading of posi-
tions in more than one account with “substantially 
identical trading strategies” (a phrase that is left 
undefined in the New Limits Proposal)—even if an 
exemption otherwise would apply.50 

a. Minority-owned entities 
The New Limits Proposal would permit disaggre-

gation of positions of an owned entity when there is 
an ownership or equity interest of greater than 10% 
but not greater than 50% under certain circum-
stances. Specifically, relief from aggregation would 
be conditioned upon a demonstration that the trader 
and the owned entity: 1) do not have knowledge of 
the trading decisions of the other; 2) trade pursuant 
to separately developed and independent trading 
systems; 3) create and enforce written procedures to 
keep each entity from having knowledge of, gaining 
access to, or receiving data about, the trades of the 
other entity, including separate physical locations; 
4) do not share employees that control trading deci-
sions; and 5) do not have risk management systems 
that allow the sharing of trades or strategies.51 

This exemption could be claimed by submitting 
a notice filing with the CFTC, which would have 
to include a certification by a senior officer that the 
necessary conditions are met. This notice would be 
effective upon filing.52 

b. Majority-owned entities
When there is an ownership or equity interest in 

an entity that exceeds 50%, the New Limits Pro-
posal would permit disaggregation of the positions 
of the owned entity only in “limited” situations 
where the trader: 1) demonstrates that the entities 
have in place procedures to prevent coordinated 
trading (the same as required for disaggregation for 
minority-owned entities discussed above); 2) certi-
fies that the financial statements of the related enti-
ties are not required to be consolidated under US 
Generally Accepted Accounting Principles; 3) shows 
that if any representatives of the trader are on the 
owned entity’s board, they do not control trading 

decisions of the owned entity; and 4) certifies either 
that all of the owned entity’s positions qualify as 
bona fide hedging positions, or that the owned en-
tity’s non-hedging positions do not exceed 20% of 
any position limit.53 

An application for aggregation relief to the CFTC 
would be required to take advantage of this exemp-
tion, and it would not be effective unless and until 
the CFTC approves the request on a case-by-case 
basis. The New Limits Proposal sets no required 
time period within which the CFTC would have 
to act, so the approval process for this exemption 
could last for an indefinite period of time.54

c. Independent Account Controllers 
An “eligible entity,” as defined in the New Lim-

its Proposal, may disaggregate client positions or 
accounts where it has authorized an independent 
account controller (“IAC”) to trade the client po-
sitions or accounts on its behalf, subject to certain 
conditions. In order to qualify, the IAC must con-
trol trading decisions without day-to-day direction 
by the eligible entity; the eligible entity could main-
tain only as much control over the IAC as is legally 
required to fulfill its duties. An IAC, among other 
things, must trade independently of the eligible en-
tity and any other IACs trading for the eligible enti-
ty, with no knowledge of trading decisions by other 
IACs. Additional conditions to assure independence 
would be imposed under the New Limits Proposal 
where an IAC is affiliated with the eligible entity or 
another IAC.55 

Note, however, that this exemption does not 
apply for the spot month in physical-delivery con-
tracts. Notice to the CFTC is required in order to 
rely upon the IAC exemption.56 

III. CFTC STAFF ROUNDTABLE
On June 19, 2014, CFTC staff hosted a Round-

table during which commercial end-users and other 
panelists had an opportunity to comment on the 
New Limits Proposal.57 During four panels, CFTC 
staff and market participants discussed an array 
of topics such as gross hedging, cross-commodity 
hedging, anticipatory hedging, non-enumerated 
bona fide hedge exemptions, spot-month limits, 
conditional limits for cash-settled contracts, and ag-
gregation of positions. 

A common theme from end-user panelists was 
that the measures proposed by the New Limits Pro-
posal to combat manipulation and avoid loopholes 
that could allow excessive speculation to occur 
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under the guise of hedging would, on the flip side, 
severely harm commercial activity by sacrificing le-
gitimate hedging activities. They maintained that 
the New Limits Proposal does not take into account 
the ways in which these commercial users analyze, 
and hedge against, the variety of risks confronted in 
their day-to-day businesses. 

More particularly, the criticisms of the New Lim-
its Proposal by end-user participants at the Round-
table included the following:
• Economically Appropriate Test for Bona Fide 

Hedge Exemption: A requirement, for the first 
time, that a bona fide hedge must reduce risk 
to an entire enterprise – such that risk must 
be managed on a global affiliated-entity basis 
– would be inconsistent with how commercial 
users manage risk in practice; many prudent 
risk management practices are done on a more 
granular level;

• Cross-Commodity Hedging: The new quantita-
tive test to establish a safe harbor that a cross-
commodity hedge is bona fide would exclude 
some commonly-used cross-hedges, such as 
natural gas to hedge power prices;

• Five-Day Rule: The prohibition on carrying cer-
tain hedges into the last five days of trading in a 
contract works in some cases, but not in others; 
it originally was adopted only for the “legacy” 
agricultural contracts for which the CFTC 
currently sets position limits, and it should be 
modified if it is going to be extended to other 
commodities and other markets;

• Deliverable Supply: If spot-month limits are to 
be based on deliverable supply, there is a need 
for updated deliverable supply data;

• Commodity Trade Options: These are physical-
delivery contracts, and thus it is not appropri-
ate to include them in rules addressing specula-
tive trading activity;

• Non-Enumerated Bona Fide Hedges: A process 
is needed for expedited review of requests for 
non-enumerated bona fide hedge exemptions, 
including time limits for action by the Commis-
sion or its staff;

• Hedging of Merchandising Activity: Merchan-
disers own the commodity, deliver it to users 
when needed, and allow users to out-source 
risks of their physical business; merchandis-
ing activity should not be confused with paper 
trading, as it creates the same degree of risk as 
that confronted by producers and processors, 

and thus merchandisers should be eligible to 
obtain equivalent bona fide hedge exemptions.

End-users also argued that the risks addressed 
by the New Limits Proposal already are addressed 
by other means, including: 1) the documentation 
maintained by commercial market participants 
outlining the nature of their hedging activity; 2) 
oversight by DCMs; 3) required reporting and ex-
planation of positions that are in excess of limits 
pursuant to a hedge exemption; and 4) the CFTC’s 
anti-disruptive trade practice, orderly trading, and 
anti-manipulation requirements and rules.

On other topics, panelists presented a variety of 
views on the proposed higher conditional limits for 
cash-settled contracts, with the CME and Intercon-
tinental Exchange (“ICE”) taking opposite positions 
(ICE in support and CME in opposition). Finally, a 
variety of market participants, including asset man-
agers and private equity funds as well as the Futures 
Industry Association, objected to the requirement to 
aggregate positions of owned entities where there is 
no control over the owned entity’s trading activities.

In order to provide interested parties with an op-
portunity to comment on the issues discussed at 
the Roundtable, the CFTC reopened the comment 
period for the New Limits Proposal from June 12 
to July 3, 2014.58 The CFTC subsequently extended 
the reopened comment period to August 4, 2014.59 

IV. TREATMENT OF PRECEDENT
It is evident from the foregoing recitation of some 

of the key elements of the New Limits Proposal that 
it is, in many ways, a substantial departure from 
the CFTC’s historical approach to speculative posi-
tion limits and position aggregation. To name just 
a few—the proposed conditional spot-month limit 
exemption, narrowing of the bona fide hedging 
definition, elimination of the explicit recognition 
of non-enumerated bona fide hedges and the pro-
cess under rule 1.47 for reviewing requests for non-
enumerated hedge exemptions, application of limits 
to commodity trade options, removal of discretion 
from exchanges with respect to bona fide hedging 
and position aggregation—all would constitute sig-
nificant changes from what the Commission has 
done before.

In some of these areas, such as its interpretation 
narrowing the temporary substitute test of the bona 
fide hedging definition, the New Limits Proposal 
acknowledges the change and takes the view that 
it is compelled by Dodd-Frank. In others, such as 
the proposal of a new and restrictive quantitative 
factor for evaluating cross-commodity hedges, the 
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New Limits Proposal sheds little light as to why the 
CFTC has proposed to move in a new direction. 

Then there are two areas in which the New Limits 
Proposal says that it is adhering to past precedent—
yet, upon closer scrutiny, that turns out not to be the 
full story. Specifically, as noted in some of the com-
ment letters: 1) with regard to non-spot month posi-
tion limits, although the New Limits Proposal re-
tains a formula that is currently in use, it disregards 
the Commission’s precedent as to the appropriate 
limitations on that formula; and 2) with regard to 
position aggregation, the approach proposed in the 
New Limits Proposal is not consistent with, but 
rather is a break with, the past and is not supported 
by the agency’s historical approach in this area. 

1. Non-Spot Month Position Limits
Under the New Limits Proposal, the formula for 

non-spot month position limits would be based on 
open interest for referenced contracts in a commod-
ity. Single-month and all-months combined position 
limit levels would be set, no less frequently than 
every two calendar years, based on the same for-
mula regardless of the characteristics of a particular 
market: 10% of open interest for the first 25,000 
referenced contracts, and 2.5% of open interest 
thereafter. This 10, 2.5% open interest formula cur-
rently is used, pursuant to CFTC rule 150.5(c)(2),60 
to set futures non-spot month position limit levels 
for the nine “legacy” agricultural commodity con-
tracts that are subject to CFTC speculative position 
limits today.

The New Limits Proposal observes that the Com-
mission “has used the 10, 2.5 percent formula in 
administering the level of the legacy all-months po-
sition limits since 1999.”61 What it does not take 
note of is that for over 30 years, the CFTC’s ap-
proach to non-spot month position limits has been 
characterized by three fundamental precepts: 1) dif-
ferent markets have different characteristics that re-
quire a flexible approach to tailor position limits to 
each particular market; 2) the exchanges are in the 
best position to make these determinations based on 
their knowledge of their own markets; and 3) rigid, 
one-size-fits-all limits are not always the best means 
of achieving the goals of the CEA for all contracts in 
all commodities. By imposing CFTC limits through 
a fixed formula with respect to all 28 CRFCs, and 
rejecting the accountability levels that exchanges 
currently use in lieu of position limits for some con-
tracts, some comment letters argued that the New 
Limits Proposal eviscerates all three of these histori-
cal principles.

An evaluation of the New Limits Proposal in this 
regard must begin with the CFTC’s 1981 rulemak-
ing that required the exchanges to set position lim-
its for all futures and options contracts that lacked 
federal limits. In that rulemaking, the CFTC specifi-
cally “endorse[d]” (the CFTC’s word) the concept 
that one exchange had expressed in a comment let-
ter “that exchanges are in the best position to de-
termine the most efficacious level at which position 
limitations may be established.”62 

While the 1981 Rulemaking entrusted the setting 
of limits to the exchanges, it also identified several 
factors that the Commission considered relevant to 
making those determinations. These included pre-
venting “the adverse effects of extraordinarily large 
speculative positions,” but at the same time not in-
ducing “the preponderance of speculative traders … 
to conduct their trading in a foreign futures market” 
and not “interfere[ing] with normal trading patterns 
or significantly impact[ing] market liquidity or pric-
ing efficiency.”63 In balancing these often conflicting 
factors, the Commission called upon the exchanges 
to “employ their knowledge of their individual con-
tract markets to propose the position limits they be-
lieve most appropriate.”64 

Almost precisely one decade later, in 1991, the 
CFTC applied these same principles when it granted 
requests for exemptions from the position limit re-
quirement for certain commodities— and, for the 
first time, accepted position accountability in lieu 
of hard position limits. Citing the 1981 Rulemaking 
favorably, the Commission approved, in response 
to a request from the CME, a calibrated account-
ability regime, tailored to the distinctions between 
different categories of commodity markets, ranging 
from: 1) major foreign currencies with a nearly in-
exhaustible deliverable supply, very high liquidity of 
the underlying cash markets, and ease of arbitrage 
between the cash and futures markets, which the 
Commission exempted from all requirements that 
exchanges set position limits; to 2) certain financial 
instruments that exhibit the highest degree of liquid-
ity in both the futures and cash markets, are readily 
arbitraged, and have very large—although not in-
exhaustible—deliverable supplies or are cash-settled 
on a broad and liquid cash market, where exceeding 
an accountability threshold would trigger certain re-
porting requirements at the request of the exchange; 
to 3) financial instruments having a highly liquid fu-
tures or cash market, but not of the same magnitude 
as those in the highest class, where traders exceed-
ing an accountability threshold, in addition to being 
subject to reporting requirements as noted above, 
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also are deemed to have consented not to further in-
crease positions when so ordered by the exchange.65 

The following year, in response to a request from 
the Commodity Exchange, Inc. (“Comex”), the 
Commission (again citing the 1981 Rulemaking 
approvingly) concluded that the third category set 
forth above “can be made applicable for the non-
spot months of futures and option contracts on met-
als and energy products,” including both “a report-
ing requirement and the authority of the exchange, 
at a minimum, to order a trader whose position 
exceeds the triggering level to halt further increases 
in the position.”66 The Commission looked to the 
nature of the metals and energy contracts and found 
that they “generally are characterized by a high de-
gree of liquidity, at least equivalent to, and in some 
cases greater than, certain of the financial futures 
and options contracts which the Commission would 
exempt … under the third category of exemption” 
discussed above.67 However, the Commission also 
concluded, because metal and energy contracts are 
for physical commodities, which have a limitation 
on their capacity to deliver when compared to con-
tracts on financial instruments, that position ac-
countability would be permitted in lieu of position 
limits only for non-spot months.68 

It was around that same time that the CFTC en-
dorsed the 10, 2.5% formula for setting non-spot 
month position limits, which has now been picked 
up by the New Limits Proposal.69 However, this for-
mula (which was phased in incrementally) was ap-
plied only to the “legacy” agricultural commodities 
for which the CFTC set position limits. When it first 
proposed the 10, 2.5% formula, the CFTC specifi-
cally stated that the limits it was proposing may not 
be appropriate for other commodities:

The fundamental tenet in the Commis-
sion’s setting of speculative position limits 
is that such limits must be “based upon the 
individual characteristics of a specific con-
tract market… .” 52 FR 6815. The corollary 
to this principal is that not all speculative 
position limits for all types of commodities 
necessarily will be the same. Thus the lim-
its which are appropriate for certain types 
of commodities, such as agricultural com-
modities, may [not] be appropriate for oth-
er tangible or intangible commodities.70 

The Commission cited to its separate approval of 
accountability levels for certain financial and foreign 
currency contracts, which had recently been issued, and 

noted that the factors considered there relating to “the 
depth of the underlying cash market and ease of arbi-
trage” will differ in different commodity markets.71 

Thus, the New Limits Proposal “cherry-picks” 
the CFTC’s precedents. It plucks the 10, 2.5% fu-
tures formula for non-spot month position limits in 
the “legacy” agricultural contracts, but ignores the 
CFTC’s oft-repeated historical emphasis that limits 
should be set carefully to approximate a balance 
among competing factors based on the individual 
characteristics of a particular market. The one-size-
fits-all approach to non-spot month limits set out in 
the New Limits Proposal is fundamentally at odds 
with the Commission’s own precedents. 

This departure from past precedents is not re-
quired by Dodd-Frank. To the contrary, Dodd-
Frank amended the CEA to add a list of six some-
times countervailing factors that the Commission 
must consider in setting position limits—and they 
are essentially the same factors that the Commission 
articulated over 30 years ago in the 1981 Rulemak-
ing. 

Specifically, under the CEA as amended by Dodd-
Frank, the Commission must “strive to ensure” that 
(factor 1) “trading on foreign boards of trade in the 
same commodity will be subject to comparable lim-
its” and that (factor 2) “any limits to be imposed 
by the Commission will not cause price discovery 
in the commodity to shift to trading on [a] foreign 
board of trade.”72 The Commission also must con-
sider four additional factors, “to the maximum ex-
tent practicable,” when exercising its position limits 
authority:
• (factor 3) to diminish, eliminate, or prevent ex-

cessive speculation; 

• (factor 4) to deter and prevent market manipu-
lation, squeezes, and corners; 

• (factor 5) to ensure sufficient market liquidity 
for bona fide hedgers; and 

• (factor 6) to ensure that the price discovery 
function of the underlying market is not dis-
rupted.73

Dodd-Frank essentially codified the approach 
that the Commission adopted in the 1981 Rulemak-
ing. Similarly to factors 1 and 2, the 1981 Rulemak-
ing stated that position limits should be set at a level 
that would not cause “the preponderance of specu-
lative traders [to] conduct their trading in a foreign 
futures market.” Similarly to factors 3 and 4, the 
1981 Rulemaking stated that position limits should 
“prevent the adverse effects of extraordinarily large 
speculative positions.” And similarly to factors 5 
and 6, the 1981 Rulemaking stated that exchanges 
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should aim not to “significantly impact market li-
quidity or pricing efficiency.”74 

Far from requiring the Commission to abandon 
its precedents regarding the setting of non-spot 
month position limits, Dodd-Frank embraced those 
precedents.75 Establishing position limits (or ac-
countability levels) that address the six new statuto-
ry factors required by Dodd-Frank should be done 
by considering each market individually, since the 
application of these factors will differ for markets 
with differing characteristics. 

Instead, though, the New Limits Proposal would 
use the same open interest formula to determine 
single-month and all-months combined position 
limits for all 28 CRFCs on physical commodities. 
There is no analysis of the characteristics of particu-
lar markets based on an application of the factors 
that the Commission historically has considered in 
connection with setting position limits—which fac-
tors have now been codified by Dodd-Frank. Nor 
does the New Limits Proposal consider whether the 
application of these factors might indicate that ac-
countability levels continue to be appropriate in lieu 
of non-spot month limits based on the characteris-
tics of certain markets. 

In short, the suggestion in the New Limits Pro-
posal that its 10, 2.5% across-the-board approach 
to non-spot month position limits is consistent with 
Commission precedents focuses on only part of the 
applicable precedents. It tells only a small part of 
the story. 

2. Aggregation of Positions
The New Limits Proposal would require aggre-

gation of “all positions in accounts for which any 
person, by power of attorney or otherwise, directly 
or indirectly controls trading or holds a 10 percent 
or greater ownership or equity interest.”76 This text 
clearly provides that a 10% or greater ownership 
or equity interest in an account is a sufficient basis 
on which to require aggregation of positions in that 
account. 

The New Limits Proposal goes further, however. 
It would equate an ownership interest in a sepa-
rately organized entity (an “owned entity”) with 
an ownership interest in that owned entity’s futures 
and swaps trading accounts. Under this owned en-
tity aggregation requirement, the New Limits Pro-
posal would require a trader to aggregate not only 
the positions in accounts where the trader directly 
or indirectly controls trading or holds a 10 percent-
or-greater ownership or equity interest, but also the 
positions in accounts of any owned entity in which 

the trader directly or indirectly holds a 10 percent-
or-greater ownership or equity interest. 

The New Limits Proposal states that the Commis-
sion’s “historical approach to its statutory aggrega-
tion obligation has … included both ownership and 
control factors.” It also states that the Commission 
“continues to believe that ownership of an entity is 
an appropriate criterion for aggregation of that en-
tity’s positions.”77 

The Commission, however, has never actually said 
that before. Some comment letters pointed out that 
the Commission has never interpreted “accounts” 
to encompass accounts of third parties that are com-
monly owned but not commonly controlled. Rather, 
the Commission’s long-standing approach to posi-
tion aggregation has required aggregation based 
on direct ownership in accounts, not on ownership 
interests in entities that, in turn, own positions in 
derivatives trading accounts. 

For example, the Commission’s “Statement of 
Policy on Aggregation of Accounts,”78 which was 
issued in 1979 and forms the foundation of the 
Commission’s current position aggregation rules,79 
was squarely focused on ownership of accounts, 
not ownership in entities that have accounts. Its 
first point stated that “[e]xcept for a limited partner 
or shareholder (other than a commodity pool op-
erator) in a commodity pool, any person who has a 
10 percent or more financial interest in an account 
will be considered as an account owner.”80 There is 
nothing in the Aggregation Policy Statement that 
suggests the Commission contemplated a definition 
of “account” encompassing anything more than a 
personally owned futures trading account. 

Similarly, the 1999 Position Limits Rulemaking 
stated that “the Commission … interprets the ‘held 
or control’ criteria [of CEA section 4a] as applying 
separately to ownership of positions or to control 
of trading decisions.”81 It refers to ownership of 
positions, not to positions (or accounts) of owned 
entities. The 1999 Position Limits Rulemaking, like 
the Aggregation Policy Statement nearly 20 years 
earlier, was squarely focused on the aggregation of 
owned accounts – and not of accounts owned by an 
owned entity.82 

Thus, the owned entity aggregation requirement 
in the New Limits Proposal is inconsistent with both 
the Aggregation Policy Statement and the 1999 Po-
sition Limits Rulemaking—the Commission’s two 
principal precedents regarding aggregation for posi-
tion limits purposes. In other contexts as well, the 
Commission historically has distinguished quite 
clearly between ownership of accounts, on the one 
hand, and ownership of entities that themselves 
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own accounts, on the other hand. In its current 
CFTC form 40, for example, the Commission re-
quires the reporting of information relating to per-
sons who “have a financial interest of 10 percent 
or more in the [form 40] reporting trader or the fu-
tures or option accounts of the reporting trader.”83 
If the reference to financial interests in “accounts” 
encompassed financial interests in accounts of other 
entities, then the Commission would have had no 
need to separately articulate the requirement to re-
port financial interests in the accounts of a reporting 
trader and the requirement to report financial inter-
ests in the reporting trader itself. 

The Commission’s historical definition of the 
term “account” in the position aggregation context 
is consistent with other Commission rules that simi-
larly define the term. For example, CFTC rule 39.2 
defines “customer account” as meaning “a clearing 
member account held on behalf of customers … and 
which is subject to section 4d(a) or section 4d(f) of 
the [CEA],” and “house account” as meaning “a 
clearing member account which is not subject to sec-
tion 4d(a) or 4d(f) of the [CEA].”84 Similarly, CFTC 
rule 1.3(vv) defines “futures account” to mean an 
“account that is maintained in accordance with the 
segregation requirements of sections 4d(a) and 4d(b) 
of the [CEA] and the rules thereunder.”85 Neither of 
these rules defines an “account” as encompassing 
accounts of owned entities. 

The one exception is the Commission’s defini-
tion of “proprietary account” in CFTC rule 1.3(y), 
which is defined explicitly to include accounts held 
by “business affiliates.”86 Yet, the fact that the 
term “proprietary account” is defined specifically 
to include accounts held by “business affiliates” 
suggests that in the Commission’s rules, the term 
“account” when used in other contexts (such as 
aggregation for position limits purposes) does not 
include an owned entity that has accounts. 

Even the Commission’s enforcement history re-
flects that it traditionally has viewed the mere fact 
of ownership of an entity, standing alone, to be in-
sufficient to compel aggregation of the owned en-
tity’s positions. The Commission’s Order settling 
an administrative enforcement action in September 
2010 against a trader and one of its affiliates for 
false statements in connection with an exchange’s 
position aggregation rules (which parallel the Com-
mission’s rules)87 looked to the independence of the 
trading operations (or absence thereof) in consid-
ering whether the trader should have aggregated 
the positions of its commonly-owned affiliate.88 
The recitation of facts in the Commission’s Order 
focused on the trader’s failure to disclose informa-

tion relating to the “flow of trading information 
between” the affiliated entities and the “limited 
nature of the barriers to trading information flow 
between” these presumably commonly-owned af-
filiates.89 These facts would not have been relevant 
if position aggregation were required solely on the 
basis of the affiliates’ common ownership; they were 
relevant only if trading control were a determinant 
in the application of the position aggregation rules. 
Tellingly, no facts relating to common ownership 
were included in the Order.90 

The New Limits Proposal states that an owner-
ship interest of greater than 50% “is indicative of 
control” and, therefore, warrants aggregation of an 
owned entity’s positions.91 This conclusion conflates 
notions of corporate control in other contexts with 
trading control in the position limits context. And 
it, too, is inconsistent with the Commission’s past 
precedents in this area. 

The New Limits Proposal cites a 50% eq-
uity ownership threshold used by the Federal 
Trade Commission and Department of Justice as 
“reflect[ing] a general understanding that owner-
ship at this level poses substantial potential for 
direct or indirect control over an owned entity.”92 
This threshold is used by these other government 
agencies to identify potential instances of common 
corporate control for the purpose of anti-trust fil-
ing requirements, not as a basis on which to infer 
common trading control over trading accounts. 

The Commission, by contrast, historically has 
interpreted “control” for position limits aggrega-
tion purposes as control of derivatives trading, not 
corporate control. For example, the Commission’s 
IAC exemption to position aggregation require-
ments focuses on the controller’s independent con-
trol of trading decisions and lack of knowledge of 
the trading decisions of an affiliated eligible entity 
or another IAC.93 Similarly, the Commission’s defi-
nition of “controlled account” in CFTC rule 1.3(j) 
means an account for which a person “by power 
of attorney or otherwise actually directs trading for 
such account.”94

Thus, the result with respect to the “indicative of 
control” theory in the New Limits Proposal is the 
same as for its proposed owned entity aggregation 
requirement generally. They are inconsistent with 
the Commission’s historical view that for purposes 
of aggregation with respect to position limits, it is 
not ownership or corporate control, but rather ac-
tual common control of the derivatives trading in an 
owned entity’s accounts, that matters. 

In sum, Commission precedents—in the form of 
past policy statements and rulemakings regarding 
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position aggregation, other CFTC rules and require-
ments, and enforcement history—do not support 
the owned entity aggregation requirement in the 
New Limits Proposal. To the contrary, the owned 
entity aggregation requirement would represent a 
significant departure from those precedents. 

V. CONCLUSION
Attempting to predict a timeline for an agency to 

finalize a particular rulemaking is usually a “fool’s 
errand.” With regard to the CFTC’s speculative po-
sition limits and position aggregation rules in partic-
ular, the matter is further complicated by the recent 
arrival of a new Chairman and two new Commis-
sioners. But the fact that the Roundtable was held, 
and that the comment period was reopened and 
then extended, suggests that the Commission is pre-
pared to take the time to assure that the agency has 
the information it needs, and that any final rules are 
based on a full and complete public record. 

The areas identified above where the New Limits 
Proposal departs from the CFTC’s historical prec-
edents on position limits and aggregation also were 
the subject of extended discussion in comment let-
ters filed with the CFTC. Accordingly, decisions 
whether to adhere to those departures as proposed, 
or to re-consider, are teed up for the newly-con-
stituted Commission. The Commission has an op-
portunity to further evaluate its approach to these 
issues and, consistent with its obligations under 
Dodd-Frank, better align the New Limits Propos-
al with Commission precedent and the practical 
hedging needs of market participants.

The U.S. Supreme Court has held that an agency 
is permitted to change its policy, as long as it artic-
ulates a reasoned analysis for the change in direc-
tion.95 However, the Court also has stated that “the 
requirement that an agency provide reasoned ex-
planation for its action would ordinarily demand 
that it display awareness that it is changing posi-
tion.”96 The Commission may wish to keep this ad-
monition in mind as it considers the break with the 
past in the approach of the New Limits Proposal to 
non-spot month position limits and the proposed 
owned entity aggregation requirement. 
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